
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   07/20/18 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC13-00690 
CASE NAME: THOMAS VS. BALBOA INSURANCE CO 
HEARING ON MOTION TO DISMISS 
FILED BY BALBOA INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Defendant’s motion to dismiss this case on account of the five-year statute is continued to 
August 24, 2018 at 9:00.  The proof of service attached to the motion recites that the document 
served is a case management statement.  The Court supposes that this may be a typo and that 
the motion may have been properly served, but it has no way of confirming that and no other 
record of service. 
 
Defendant must serve notice of the new hearing date.  It must also either serve the motion itself, 
or file an amended proof of service showing that the motion was properly served before now. 
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 2.  TIME:  9:00   CASE#: MSC15-01280 
CASE NAME: CITY OF OAKLEY VS. DAVIDSON 
HEARING ON MOTION FOR ASSIGNMENT ORDER 
FILED BY CITY OF OAKLEY 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for an assignment order is granted. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-00042 
CASE NAME: CLARK VS. KNOPOFF 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
 FILED BY GERALD L. KNOPOFF 
* TENTATIVE RULING: * 
 
Defendants Gerald and Giti Knopoff demur to plaintiffs’ Second Amended Complaint (“SAC”).  

The demurrer is sustained without leave to amend.  The matters before the court on the face 

of the complaint and through judicial notice establish that the claim is barred by the state of 

limitations (Code of Civil Procedure §§ 430.10(e), 338(d)). 

The SAC alleges or can reasonably be construed to allege the following.  The plaintiffs and the 

lead defendant, Gerald Knopoff, are siblings, the children of Jean and Leon Knopoff.  When 

Leon died, the children were left $7 million in a trust.  But when the trustee, defendant Gerald 

Knopoff, distributed the funds, each child received only $140,000.  (SAC, ¶ 9.)  Gerald told 

plaintiffs the loss of money in the Trust was “due to bad economy and that he had been 

negligent not knowing remodeling was a bad investment and he was cheated.”  (¶ 10.)  In 

support of this allegation, plaintiffs attach a letter from Gerald to the heirs dated October 24, 

2008.  The letter describes the poor economy at the time and opines that the earliest 

improvement is expected in 2012.  The letter goes on to state, “Our only solution is to sell the 

Trust assets as soon as possible for the best possible prices and distribute the net sales profits 

to the heirs.”  (See SAC, Ex. A.)  It says nothing about any negligence, remodeling, or being 

cheated by anyone. 

Sharon Clark (the lead plaintiff here, as well as counsel for all plaintiffs) responded to Gerald 

Knopoff’s letter of October 24, 2008 with a letter dated October 28, 2008, stating her 

disagreement with the proposal to sell the Trust assets.  She said she wanted her share of the 

estate in property not in cash.  (SAC, Ex. B.)   

Plaintiffs allege that Sharon wanted a house that ended up being transferred instead to Gerald’s 

wife, Giti Knopoff.  (SAC, ¶ 11.)  Sharon alleges that after this she asked for an accounting.  She 

references Ex. B to the SAC, but that exhibit states nothing about any request for an accounting.  

It asks that Gerald Knopoff contact her and says she will seek an injunction to stop any sale, if 

necessary.  (See Ex. B to SAC.)   
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The SAC then alleges that Gerald Knopoff had received kickbacks as well as the one house in 

the name of his wife, Giti.  Also, he used trust funds to pay his secretary and live lavishly.  

(¶ 13.)   

This court previously sustained the demurrer of defendants Broitman and Jonas without leave to 

amend at a hearing on April 20, 2018.  Broitman and Jonas had been attorneys for the trustee 

for years and their employee did all the accounting on the trust and paid the bills.  (¶ 15.)  They 

prepared a March 27, 2009 “Trustee’s Report and Accounting” (the “Accounting”).  By inference, 

they distributed this Accounting to plaintiffs on or shortly after March 27, 2009. 

The SAC then alleges that in April 2009 “heirs” sued for court orders to “demand background 

documents for accounting from death of Jean Knopoff as well as Leon Knopoff” and “not sell last 

property”. 

In a December 8, 2017 ruling on the demurrer to the fraud cause of action in the First Amended 

Complaint, this court said, “Finally, the allegations of reliance are similarly conclusory, and there 

is no adequate allegation of harm.  How was the [Accounting] used to induce plaintiffs to dismiss 

the 2009 lawsuit, and by whom?  What was the 2009 lawsuit, for that matter?  There is neither 

any identification of what that suit was, or what it was about . . .”  Despite these statements, 

when plaintiffs amended and filed the SAC they still failed to identify that lawsuit or, importantly, 

make clear whether the Accounting was sent to the beneficiaries before, during, or after 

dismissal of that lawsuit.  

Therefore, as it did regarding the April 20, 2018 demurrer, the court here again takes judicial 

notice on its own motion of the existence and contents of the file in In re Gerald Knopoff Family 

Trust, Contra Costa County Case No. P09-00378 (the “Probate case”), although plaintiff Sharon 

Clark has now attached some of the pertinent documents from that case as Exhibit A to her 

Declaration filed June 6, 2018 (and asserts that she attempted to file these documents before 

the April 20, 2018 hearing). 

These documents reveal that Ronald Knopoff, one of the plaintiffs in this case, filed the Probate 

case against Gerald Knopoff, the trustee of the Trust on April 10, 2009.  The face page of the 

Petition in the Probate case states that the relief requested includes “demand for background 

documents for Accounting” and says it attaches the Accounting, although Exhibit A to the Clark 

Declaration filed July 6, 2018, contains only page 2 and 3 of the Accounting.  However, those 

pages reference March 27, 2009, which is the date of the Accounting as alleged in paragraph 16 

of the SAC. 

Finally, the SAC alleges separate causes of action against Gerald Knopoff and Giti Knopoff for 

fraud (the First and Second Causes of Action, respectively). 

The First Cause of Action alleges Gerald Knopoff misrepresented that the reduction in value of 

the Trust occurred because he had been cheated and was negligent, and he said there was no 

money left, when in reality the trust value was reduced because he received kickbacks and 

there was property left because at least one house was transferred to his wife’s name.  (SAC, 

¶¶ 28.a., 30)  It alleges he also misrepresented how much money was lost due to the Great 
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Recession.  (¶ 35.)  It further alleges that Gerald Knopoff concealed or suppressed material 

facts that he was bound to disclose.  (¶¶ 29.a., 32)  However, the SAC does not identify any 

such facts other than by alleging “We received no receipts or any documents on what was paid.”  

(¶ 29.b.) 

As to Giti Knopoff, the Second Cause of Action alleges that she signed a deed transferring 

property from the Knopoff family trust into her name, thus misrepresenting that she had a right 

to transfer the property when she did not.  (¶¶ 36-38.)   

On the issue of reliance and the date of discovery, the SAC alleges that plaintiffs believed 

Gerald when he said the estate value had decreased merely through his negligence, but they 

found out three months ago about a deed transferring property from the name of his wife, Giti.  

(¶ 21.)  Also, on a date not stated, a person who worked for Gerald, Jose Zedada, told plaintiff 

Steven Knopoff that Gerald inflated cots and paid himself a kickback.  (¶ 22.)  Plaintiffs 

discovered the fraudulent activities of Gerald on or about March 26, 2016.  (¶ 29.d.)  They do 

not allege exactly what they discovered that day, or how, or why they could not have discovered 

the fraudulent activities sooner.   

Regarding Gigi Knopoff, the SAC alleges “We did not know about this misrepresentation [that 

she had the right to put one of the properties into her name] until years after it was done.  We 

could have relied because Giti is the sister-in-law of all heirs.”  (¶ 42.)   

Finally, the SAC alleges “Gerald was the trustee and our brother; that he would steal from his 

brother and sisters was unthinkable to us, until we saw the deed and heard the statements of 

the contractor, Mr. Zedada.... Giti was a sister-in-law.”  (¶ 33.)   

Thus, the face of the pleadings and the matters of which the court has taken judicial notice show 

the following.  On March 27, 2009, the attorneys of the trustee, Gerald Knopoff, drafted an 

Accounting regarding the Trust.  One of the plaintiffs here, Ronald Knopoff received and 

reviewed that Accounting shortly thereafter, and he obviously had suspicions about it because 

he filed the Probate petition almost immediately, on April 10, 2009.  Another of the plaintiffs 

here, Sharon Clark, had all the same knowledge and suspicions that Ronald did, because she 

filed the Petition as Ronald Knopoff’s attorney.  She wrote and he signed the Petition, which, 

among other things, states, “WE NEED ALL THE BACKGROUND DOCUMENTS THAT 

JUSTIFY THESE SUBTRACTIONS FROM THE TRUST ASSETS [for moneys spent and fees 

taken by the trustee].”  The Petition then continues, “I believe all of the beneficiaries want to 

know exactly what happened to 5.5 million dollars that was in our mother, JEAN KNOPOFF’S 

estate.” 

From these facts it is apparent that plaintiffs’ claim is barred by the statute of limitations and fails 

to state a cause of action for fraud. 

Limitations 

Defendants argue that the causes of action alleged against them in the SAC are barred by 

applicable statutes of limitations.  A complaint that shows on its face that it is barred by the 
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statute of limitations is subject to general demurrer.  (Barton v. New United Motor 

Manufacturing, Inc. (1996) 43 Cal.App.4th 1200, 1204, 1210.)   

The statute of limitations for fraud is three years.  (Code of Civil Procedure § 338(d).)  “The 

cause of action ... is not deemed to have accrued until the discovery, by the aggrieved party, of 

the facts constituting the fraud or mistake.”  (Ibid.)  A cause of action begins to run under the 

discovery rule when the plaintiff knows someone has done something wrong to her.  (Jolly v. Eli 

Lilly & Co. (1988) 44 Cal.3d 1103, 1110.)  In addition to the general requirement that fraud be 

pleaded specifically, a plaintiff who is relying on delayed discovery to avoid the statute of 

limitations must specifically plead facts to show (1) the time and manner of discovery and (2) the 

inability to have made earlier discovery despite reasonable diligence.  (Fox v. Ethicon Endo-

Surgery, Inc. (2005) 35 Cal.4th 797, 808.) 

While the 2009 petition did not expressly accuse these defendants of all things the SAC does, it 

plainly evinced plaintiffs’ suspicions that something was seriously wrong with the Accounting.  It 

alleged that the Accounting omitted reporting on a key set of facts, and it demanded backup 

documents for the Accounting.  The insistence on finding out “exactly what happened” to the 

trust assets reflects a clear suspicion of the probity of Gerald’s conduct as trustee.   

“A plaintiff need not be aware of the specific ‘facts’ necessary to establish the claim; that is a 

process contemplated by pretrial discovery.  Once the plaintiff has a suspicion of wrongdoing, 

and therefore an incentive to sue, she must decide whether to file suit or sit on her rights. So 

long as a suspicion exists, it is clear that the plaintiff must go find the facts; she cannot wait for 

the facts to find her.”  (Jolly, 44 Cal.3d at 1111.)  Here, the probate petition shows that plaintiffs 

were aware in 2009 – after reviewing the Accounting – that something was seriously amiss.  

They had a suspicion of wrongdoing, and an incentive to sue; indeed, they actually did so.  Yet 

they did not file their present fraud claim, based on that same suspicion, until 2017. 

Despite the Court’s clear direction in its prior demurrer rulings that plaintiffs must allege when 

they discovered the misrepresentations and why they could not have discovered the 

misrepresentations earlier, plaintiffs have not sufficiently done so.  In ¶ 21 plaintiffs allege that 

they only found out three months ago about a deed transferring property from the name of Giti 

Knopoff.  However, they fail to allege how they found out about this deed then and why they 

could not have discovered it earlier.  Presumably the deed was a matter of public record that 

plaintiffs could have discovered at any time – and the Probate Case proves that they had 

sufficient suspicion about what Gerald had done (or was doing) with estate assets that they had 

every reason to do so, whether by a search or by discovery.  Logically, they should have 

searched public records about deeds transferring property out of the Trust when they filed the 

Probate case in 2009.  Or they should have requested records about transfer of the assets in 

discovery during that case.  Plaintiffs knew from this Court’s prior rulings that they were required 

to explain why they could not have discovered this deed earlier.  Their failure to do so suggests 

they could have discovered the deed earlier. 

In ¶ 22, plaintiffs allege they learned about kickbacks by talking to Jose Zededa, who worked for 

Gerald Knopoff.  However, they fail to allege when and why they spoke to Mr. Zededa and why 
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they could not have spoken to him sooner.  Again, the Court’s rulings have previously warned 

plaintiffs about the need to allege such facts specifically. 

In ¶ 23 plaintiffs allege they were never given any documents on the sale of three properties 

from the Trust.  However, they sued in 2009, in part, to obtain just such documents.  They fail to 

explain why they did not obtain the documents in 2009 or why they dismissed the Probate 

petition without doing so. 

In ¶ 29.d plaintiffs allege they did not discover the fraud until March 26, 2016, but again fail to 

allege how they discovered and why they could not have discovered it sooner.   

Again, it does not matter whether plaintiffs did not discover in 2009 all of the information they 

have now.  What matters is only that they were suspicious and could have discovered it then.  

The SAC does not allege plaintiffs could not have discovered in 2009 the key facts on which 

they now base their claim of fraud. 

Plaintiffs’ further protestations in the SAC that they naturally would never have suspected any 

wrongdoing on the part of their dear brother and sister-in-law must fall on deaf ears.  Quite the 

contrary, plaintiffs in plain fact did suspect such wrongdoing back in 2009, going so far as to file 

a court action on the basis of those very suspicions. 

Admittedly, the only ones of the present plaintiffs who were directly involved in the 2009 Probate 

case were Ronald (as petitioner) and Sharon (as his counsel).  But there is no allegation in the 

SAC suggesting any reason why their suspicions would not have been equally available to, and 

shared by, the remaining sibling-plaintiffs (Steven, Gregory, and Michael).  Moreover, Sharon 

(who was directly involved in 2009) is their present attorney.  

Gregory and Michael have now provided declarations asserting, in essence, that they were 

unaware of the fraud until 2016.  However, the court may not consider declarations on a 

demurrer.  Further, even if it could consider these declarations they would be insufficient 

because, again, they fail to explain how these plaintiffs discovered the fraud and why they could 

not have done so in 2009. 

Leave to Amend 

The Court denies leave to amend, because plaintiffs have already amended twice and the court 

has made clear what must be alleged under Fox to plead delayed discovery.  Plaintiffs have not 

alleged it.  Indeed, when the Court sustained the attorney defendants’ demurrer to the SAC 

without leave to amend, principally on limitations grounds, plaintiffs surely were more than 

plentifully on notice that if they had better allegations to make about the timeliness of their 

claims, they had best make them by seeking to amend before serving Gerald and Giti.  They 

passed up that opportunity, electing instead to go forward on the SAC’s same timeliness 

allegations that the Court has already ruled to be insufficient before.  They cannot expect a 

different result – and the Court is left with no reason to believe that they will do any better on the 

fourth iteration of their pleading than they have on any of the three prior ones. 
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This ruling makes it unnecessary to reach any of the other grounds asserted by the demurrer. 

  

 4.  TIME:  9:00   CASE#: MSC17-00382 
CASE NAME: NEWTON VS. JOHN MUIR 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY ANTHONY WAECHTER, M.D. 
* TENTATIVE RULING: * 
 
This is a wrongful death case based on alleged medical malpractice.  Defendant Anthony 
Waechter moves for summary judgment.  Dr. Waechter was the emergency room physician who 
first saw the decedent.  He presents expert testimony establishing that he met the community 
standard of care, and that no negligent act of his contributed to the decedent’s death. 
 
Plaintiff has filed a response expressly stating that she does not oppose Dr. Waechter’s motion.  
It is accordingly granted. 
 
The Court notes that, given that plaintiff is apparently convinced that Dr. Waechter was not 
to blame and that she has no grounds for opposing summary judgment, plaintiff and her counsel 
should properly have voluntarily dismissed this case as against Waechter, or at least stipulated 
to such a dismissal. 

  

 5.  TIME:  9:00   CASE#: MSC17-00542 
CASE NAME: PEPITO VS. MT. DIABLO USD 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY MT. DIABLO UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Defendant’s motion to compel discovery responses is granted.  Plaintiff must serve responses to 

(1) defendant’s first set of form interrogatories; (2) defendant’s first set of special interrogatories; 

(3) defendant’s first set of document requests; and (4) defendant’s request for collateral source 

providers (all served on or about March 9, 2018), without objections, within 30 days following 

service of the Order After Hearing hereon.  Plaintiff must also produce all documents responsive 

to the document requests within 35 days following service of the Order After Hearing hereon. 

No sanctions are requested. 
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 6.  TIME:  9:00   CASE#: MSC17-00652 
CASE NAME: CM ROE VS. OAKLEY UNION ESD 
HEARING ON MOTION TO COMPEL COMPLIANCE WITH SUBPOENA 
FILED BY OAKLEY UNION ELEMENTARY SCHOOL DISTRICT, et al. 
* TENTATIVE RULING: * 
 
Defendant District moves to compel production of medical records in response to a subpoena 
served on Dr. Lisa Benton Hardy.  The motion is not opposed by either Dr. Hardy or plaintiff, 
and it is granted.  Dr. Hardy is ordered to produce all documents called for in the subpoena, 
without objection, within 30 days after service of the Order After Hearing hereon. 
 
Sanctions are awarded in the amount of $300, payable by Dr. Hardy to counsel for defendant 
within 30 days after service of the Order After Hearing hereon. 

  

 7.  TIME:  9:00   CASE#: MSC17-01562 
CASE NAME: WELLS FARGO VS. KAUFMAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
This is a collection action on an asserted personal guaranty.  Refreshingly, the parties raise no 
real factual disputes.  Rather, this is an argument over the legal effect of undisputed documents.  
Although only plaintiff moves for summary judgment, in effect each side argues that it should 
win the case as a matter of law, based on its legal characterization of the documents involved. 
 
The Court agrees with plaintiff’s legal argument, and so plaintiff’s motion for summary judgment 
is granted. 
 
This case arises from a line of credit originally extended by First Interstate Bank to Emery Bay 
Baseball, a now-dissolved corporation (not sued here).  Defendant Kaufman provided a 
personal guaranty for the line of credit.  First Interstate Bank then merged into plaintiff Wells 
Fargo, which continued to lend money on what it characterized as the “conversion” of the First 
Interstate line of credit to a Wells Fargo line of credit.  It is undisputed that all sums sought in 
this suit arise from money lent to Emery Bay Baseball after the bank merger, and hence lent by 
Wells Fargo rather than First Interstate. 
 
The legal question, in a nutshell, is whether the guaranty that Kaufman originally gave to First 
Interstate continues to apply to the line of credit as extended by Wells Fargo.  If it does, 
Kaufman concedes that the debt is unpaid and raises no other obstacles to Wells Fargo’s 
collection from him on the guaranty.  If it does not, on the other hand, Wells Fargo asserts no 
other substantive basis for pursuing Kaufman on Emery Bay Baseball’s debt. 
 
The parties agree that there are three loan agreements properly before the Court: 
(1) the original line of credit agreement of December 1995, including Kaufman’s personal 
guaranty; (2) the “BusinessLine Customer Agreement” of June 1996, and; (3) the “Credit 
Application for Line Increase” of November 2012. 
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At the time of the bank merger, Wells Fargo sent a notice to Emery Bay Baseball stating that the 
First Interstate line of credit was being “converted” to a Wells Fargo line of credit.  (Kaufman 
says he doesn’t remember receiving that document, which is not surprising; but he doesn’t 
contest that it was sent.)  Neither side tries to shed any light on exactly what “conversion” 
means here; it does not appear to be a relevant term of art.  Consistent with its treatment of 
document (2) (infra), the Court takes this to mean simply that what were formerly First Interstate 
accounts were now Wells Fargo accounts, with appropriate account numbers and so on. 
 
And, importantly, also with Wells Fargo’s standard legal terms and conditions for its account-
holding contracts – which is where document (2) comes in.  This is a lengthy document, printed 
in small typeface, containing what apparently are the standard boilerplate terms of Wells Fargo’s 
contractual terms.  In other words, it is very much like the inserts one occasionally gets in 
monthly mailed account statements (checking statements, credit card bills, etc.) notifying the 
customer of changes in standard terms and conditions. 
 
Kaufman seeks to characterize this document legally as creating an entirely new contractual 
arrangement for a line of credit with Wells Fargo, independent of Emery Bay Baseball’s prior 
contract with First Interstate.  In his declaration he goes so far as to characterize this as himself 
applying for a new line of credit from Wells Fargo on behalf of the corporation – one lacking any 
guaranty feature.  But there is not the slightest evidence supporting the idea that this was an 
“application” for anything at all, or that Kaufman took any initiative in bringing this document 
about.  There are no application documents (with financial information, contact information, 
signatures, etc.), nor is there any signed document at all by which the parties purported to be 
entering into any new contract. 
 
The evidence, then, suggests that this document was exactly what it appears to be – the 
application of Wells Fargo’s standard terms and conditions to an existing line-of-credit account 
and contractual relationship.  Indeed, the original First Interstate line of credit agreement 
contemplated such modifications; the first sentence of the guaranty expressly states that the 
guaranty would apply to “any extensions, increases, modifications or renewals of” the line of 
credit.  The Court notes that it seems highly improbable that Wells Fargo would voluntarily 
relinquish the security of a guaranty without some substitute security. 
 
This interpretation is confirmed by the third agreement, which begins as follows: “This 
application may only be used in conjunction with the original Agreement and Personal 
Guarantee for your account.”  On page 2 of the third agreement, defendant was required to 
confirm the current personal information for “Guarantor #1,” which he did, and defendant then 
signed the agreement in his capacity as “Guarantor #1.”  The third agreement would literally be 
unintelligible if it were not referring back to the original guaranty that defendant admits he signed 
in December 1995.  The Court must take this as Kaufman effectively acknowledging and 
ratifying the fact that he was still the guarantor for the line-of-credit account. 
 
Because defendant does not oppose summary judgment on any other ground, plaintiff’s motion 
for summary judgment must be granted.  Plaintiff’s counsel shall prepare a proposed judgment 
in plaintiff’s favor, separate from any formal order on the motion, and shall submit that proposed 
judgment to defendant’s counsel for approval as to form. 
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Objections to Jewell Dec.  Nos. 1-2, 4-12, and 14: sustained, improper argument.  Nos. 3 and 
8: sustained as to the quotations, because there is no evidentiary value in a declarant quoting 
from a document already in evidence.  No. 13: overruled as to the authentication of plaintiff’s 
response to defendant’s request for production, sustained as to the declarant’s characterization 
of those documents, which is improper argument. 
 
Objections to Kaufman Dec.  No. 4:  Sustained, improper argument.  No. 5:  Sustained.  The 
objection that this refers to some other document is ill-taken, as it is apparent that Kaufman is 
referring to plaintiff’s Exh. 3.  The characterization of this as an “application” for a new line of 
credit, however, is a plainly wrong characterization of the document.  No. 11:  Overruled as a 
statement for Kaufman’s reasons for his refusal, though not as to the correctness of his legal 
analysis which is improper argument.  All others:  Overruled.  It is largely plaintiff, not Kaufman, 
which is engaging in the legal argument here. 

The Court notes frankly that its rulings on objections are of little consequence to the disposition 
of the motion.  With or without objections, the parties can count on the Court to take legal 
arguments and characterizations as only legal arguments and characterizations whether or not 
they purport to be located in declarations.  Conversely, the parties can count on the Court to 
read and consider those legal arguments and characterizations for what they’re worth. 

  

 8.  TIME:  9:00   CASE#: MSC17-02449 
CASE NAME: YUE VS. MIAO 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY CHUN-HUI MIAO 
* TENTATIVE RULING: * 
 
The motion is continued, on the court’s own motion, to July 27, 2018, 9:00 a.m., Dept. 12. 

  

 9.  TIME:  9:00   CASE#: MSC17-02529 
CASE NAME: TIERNAN VS. DIABLO COMMUNITY SERVICES DISTRICT 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY DIABLO COMMUNITY SERVICES DISTRICT 
* TENTATIVE RULING: * 
 
DCSD’s motion for judgment on the pleadings concerns only the third cause of action pleaded 
by plaintiffs Robert Tiernan et al. for declaratory relief. 

DCSD contends that the third cause of action fails as a matter of law because it seeks relief that 
can be sought only via a writ of mandate. The Court disagrees, and so the motion is denied. 

Paragraphs 45-47 of the complaint allege: 

An actual controversy has arisen and now exists between Plaintiffs and 
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Defendant DCSD with respect to the DCSD’s obligations under the Ordinance 
Code. Specifically, Plaintiffs contend that the DCSD has an obligation under the 
Ordinance Code to provide security to Diablo residents, including those who love 
on Calle Arroyo, and police Calle Arroyo to prevent unauthorized bicyclists, 
vehicles and pedestrians from trespassing on the roadway. Plaintiffs are informed 
and believe, and based thereon allege, that Defendant DCSD disputes this 
contention. 

Plaintiffs seek a judicial declaration of the DCSD’s duties and obligations under 
the Ordinance Code with respect to securing Calle Arroyo from unauthorized use 
by the general public, including but not limited to by bicyclists, vehicles and 
pedestrians, and policing it to ensure that unauthorized user [sic] stop 
trespassing on Calle Arroyo. 

A judicial declaration is necessary and appropriate at this time because Plaintiffs’ 
property rights are being infringed as a result of unauthorized persons using 
Calle Arroyo on a daily basis, and the DCSD’s failure to take any steps to stop 
this trespass. 

The third cause of action prays for: 

[A] declaration by the Court that the DCSD has an obligation under the 
Ordinance Code to provide security for the homeowners on Calle Arroyo and 
take steps to police the roadway to prevent unauthorized bicyclists, vehicles or 
others from using Calle Arroyo. 

Complaint 14:12-15. 

Relevant Law 

DCSD rests the motion on Government Code § 61006, which says, in pertinent part: 

Any judicial action to compel performance of any action by a district, its officers, 
or its directors shall be brought pursuant to Section 1084 of the Code of Civil 
Procedure. 

Tiernan says he has proceeded under Government Code § 61060(c), which provides that an 
entity such as DCSD may “sue and be sued in its own name.” 

CCP § 1060 provides the Court authority to grant declaratory relief. It provides, in relevant part: 

Any person interested … under a contract, or who desires a declaration of his or 
her rights or duties with respect to another, … may, in cases of actual 
controversy relating to the legal rights and duties of the respective parties, bring 
an original action … for a declaration of his or her rights and duties in the 
premises, including a determination of any question of construction or validity 
arising under the … contract. 

To state a cause of action for declaratory relief under CCP § 1060, a complaint must allege facts 
from which the court may determine that an actual controversy relating to the legal rights and 
duties of the respective parties exists. Alturas v. Gloster (1940) 16 Cal.2d 46, 48. “An actual 
controversy is ‘one which admits of definitive and conclusive relief by judgment … [t]he 
judgment must decree, not suggest, what the parties may or may not do.’” In re Claudia E. 
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(2008) 163 Cal.App.4th 627, 638 (citation omitted). 

“Strictly speaking, a general demurrer is not an appropriate means of testing the merits of the 
controversy in a declaratory relief action because the plaintiff is entitled to a declaration of his 
rights even if it be adverse.” Herzberg v. County of Plumas (2005) 133 Cal.App.4th 1, 24. “A 
cardinal rule of pleading is that only the ultimate facts need be alleged. In a declaratory relief 
action, the ultimate facts are those facts establishing the existence of an actual controversy … 
to be entitled to declaratory relief, a party need not establish it is also entitled to a favorable 
judgment.” Ludgate Ins. Co. v. Lockheed Martin Corp. (2000) 82 Cal.App.4th 592, 606. When 
the complaint “sets forth facts showing an actual controversy between the parties relating to 
their respective legal rights and duties and requests that these rights and duties be adjudged, 
the plaintiff has stated a legally sufficient complaint for declaratory relief. It is an abuse of 
discretion for a judge to sustain a demurrer to such a complaint and to dismiss the action, even 
if the judge concludes that the plaintiff is not entitled to a favorable declaration.” Qualified 
Patients Ass’n. v.City of Anaheim (2010) 187 Cal.App.4th 734, 756. 

Analysis 

Here, the Court needs to answer only a single question. Does the complaint seek to “compel 
performance of any action” by DCSD? If it does, then § 61006 dictates that the suit must 
proceed by writ of mandate, and so this complaint must be dismissed. If it does not, then the 
action falls squarely outside the plain language of the statute, and the motion must be denied. 
The Court observes here that, for present purposes at least, the underlying merits of the claim 
do not matter. Even if, for example, the Court concluded that DCSD has no obligation to take 
steps to limit or eliminate bicyclists using Calle Arroyo (and, to be abundantly clear, the Court is 
not so concluding; the Court here does not pass on the merits of the underlying dispute in any 
manner), that would not necessarily mean the motion must be granted. Qualified Patients and 
Ludgate both hold that to survive demurrer to a declaratory relief cause of action, plaintiff need 
only allege a present controversy; plaintiff need not establish entitlement to favorable 
declaration. 

DCSD points out that a writ is the statutory exclusive remedy for seeking to compel DCSD to do 
something.  But it cites no authority for the assertion that a writ is the exclusive remedy for 
seeking decision of a legal disagreement with DCSD, including an assertion that DCSD ought to 
do something. In effect, DCSD seeks to fault plaintiffs for having faith to trust that if DCSD is told 
it has a duty, it will perform that duty without a writ. 

Moreover, there are ample cases where courts have accepted the proposition that a public 

entity’s rights or obligations can be decided via a declaratory relief cause of action. E.g., San 

Diego v. City of San Diego Civ. Serv. Comm’n (2002) 104 Cal.App.4th 275, 277 (Trial court 

sustained a demurrer to a declaratory relief action brought against public entities related to 

privacy rights; Court of Appeal reversed); Hart v. County of Alameda (1999) 76 Cal.App.4th 766, 

782-83 (Trial court sustained demurrer to declaratory relief cause of action against county; Court 

of Appeal affirmed, finding that no actual controversy had been alleged; no discussion that it 

was not permissible to bring a declaratory relief action against a county). 

The motion and reply seem almost entirely devoted to arguing the merits of the controversy. In 
so doing, the motion and reply papers concede the existence of a controversy. Quite clearly, 
DCSD takes the position it is not obligated to do that which plaintiffs allege it is. But that is not 
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for the Court to decide at present. The motion is entirely devoid of any argument explaining why 
the Court ought to conclude that the complaint seeks to compel the performance of some action 
by DCSD. Absent such a conclusion, Government Code § 61006 does not require the Court to 
grant the motion.  

The Court does not necessarily mean to say that an MJOP (perhaps as opposed to a demurrer) 
could never be used to decide the merits of a declaratory-relief action.  If Smith claims the 
contract language means X, and Jones claims the contract language means Y, and neither 
asserts there are any factual disputes, an MJOP may well be a suitable means of teeing that 
legal issue up for the Court’s decision. But the main thrust of the MJOP here is not that plaintiffs 
are wrong and DCSD is right on the merits, but rather that plaintiffs cannot use the vehicle of a 
declaratory judgment action to have those merits decided. Thus, that thrust runs headlong into 
the principle of Herzberg, Ludgate, and other cases that, right or wrong, a declaratory plaintiff is 
entitled to a declaration of what its rights are or are not. 

DCSD presumably contends that it also seeks to do what the Court’s Smith v. Jones 
hypothetical suggests it could do, namely to seek a legal ruling that it has no “clear and 
ministerial duty” to exclude cyclists or pedestrians such as the Court could compel by writ. But 
that’s not quite the same issue as that on which plaintiffs seek a declaration. To say that a duty 
is not clear enough or ministerial enough to support writ relief is not necessarily the same as 
saying that there exists no duty at all. DCSD may have a point that excluding cyclists and 
pedestrians is not so simple as just posting a sign, and that it may be beyond this Court’s 
practical abilities to craft and enforce the specific means by which DCSD would go about trying 
to exclude them if it were obligated to do so. But that is the very reason why it is prudent for 
plaintiffs to seek to proceed by declaratory relief first, rather than moving straight to a writ 
petition. The structure of plaintiffs’ claim here is that they want the Court to instruct DCSD that it 
has the asserted duty – but presumably they would then work with DCSD (not in the form of a 
writ) to figure out how to carry out that duty, bearing in mind that they are presumably supposed 
to be able to trust a public entity to carry out a duty if a court rules that the duty exists. That is 
not only legally permissible but eminently sensible. 

DCSD argues that because plaintiffs are not seeking an actual mandatory court order directing 
DCSD to take identified steps to exclude cyclists and pedestrians, they are “splitting their claim” 
such that they won’t be allowed to come back later and seek mandatory relief. That is inherent 
in many if not all declaratory relief actions, however; it is the very nature of the remedy sought in 
a declaratory relief action. In any event, the argument is itself both premature and disturbing. It 
is premature because at this point we are not concerned with whether or when plaintiffs might 
find it necessary to seek such specific mandatory relief. If DCSD is correct that a party who has 
obtained a declaratory-relief ruling cannot ever thereafter seek any further relief, the time for 
DCSD to assert that argument is when (and if) plaintiffs do seek such further relief. And the 
argument is disturbing because it presupposes that DCSD, having been told in a declaratory 
ruling that it has a duty, will nevertheless sit on its hands and refuse to perform that duty without 
a writ compelling it to do so. 

Evidentiary Issues 

The unopposed requests for judicial notice are granted. 
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10.  TIME:  9:00   CASE#: MSC18-00222 
CASE NAME: SAETEURN VS. BAY AREA COMMUNITY 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY BAY AREA COMMUNITY RESOURCES, INC. 
* TENTATIVE RULING: * 
 
Defendant BACR seeks to compel this matter to arbitration.  The petition is granted. 

There is no dispute concerning the existence of an arbitration agreement that covers the present 
dispute.  Plaintiff Stephanie Saeteurn opposes on two grounds.  First, she contends that BACR 
has waived its right to arbitrate this case.  Second, she argues that the arbitration agreement at 
issue is unconscionable, and accordingly cannot be enforced. 

Waiver 

The Court must consider six factors to determine whether BACR has waived any right it might 
have had to insist the present dispute with Saeteurn be arbitrated: 

(1) Whether [BACR’s] actions are inconsistent with the right to arbitrate; 

(2) Whether the “litigation machinery has been substantially invoked” and the parties “were 
well into the preparation of a lawsuit” before [BACR] notified [Saeteurn] of an intent to 
arbitrate; 

(3) Whether a party either requested arbitration enforcement close to the trial date or 
delayed for a long period before seeking a stay; 

(4) Whether a defendant seeking arbitration filed a counterclaim without asking for a stay of 
the proceedings; 

(5) Whether important intervening steps (e.g., taking advantage of judicial discovery 
procedures not available in arbitration) had taken place; and 

(6) Whether the delay “affected, misled, or prejudiced” [Saeteurn]. 

St. Agnes Medical Center v. PacifiCare of California (2003) 31 Cal.4th 1187, 1196. 

The Court is cognizant that “waivers are not to be lightly inferred and the party seeking to 
establish a waiver bears a heavy burden of proof.”  Id. at 1195. No one of the six St. Agnes 
factors predominates.  Each case must be examined in context. Lewis v. Fletcher Jones Motor 
Cars, Inc. (2012) 205 Cal.App.4th 436, 444. 

Here, BACR filed a demurrer arguing that this action was time-barred and uncertain.  The Court 
sustained that demurrer with leave to amend.  But demurring on grounds of limitations and 
uncertainty is not the kind of “litigation of the merits” that will ordinarily be taken as waiver of 
arbitration.  Zamora v. Lehman (2010) 186 Cal.App.4th 1, 17; Groom v. Health Net (2000) 82 
Cal.App.4th 1189. 

Nor did BACR wait too long to file the petition.  The petition was filed a little more than four 
months after the complaint.  That time was largely consumed by the demurrer process.  Indeed, 
this petition was actually filed before plaintiff filed the first amended complaint allowed by the 
Court’s demurrer ruling.  Nor did BACR, in the interim, conduct any procedures that would not 
have been available in arbitration, as in the cases cited by plaintiff.  And attempting to settle the 
case early, whether by a § 998 offer or otherwise, is not in itself a waiver of arbitration, where it 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   07/20/18 

 
 

- 15 - 

has not resulted in any undue delay.  Zamora, 186 Cal.App.4th at 19-20.  Finally, plaintiff 
identifies nothing that amounts to significant prejudice to herself. 

Unconscionability 

For the Court to find an arbitration agreement unconscionable, the Court must find both 
procedural and substantive unconscionability.  Armendariz v. Foundation Health Psychcare 
Services, Inc. (2000) 24 Cal.4th 83, 114.  While the Court employs a “sliding scale”, in that the 
more procedurally unconscionable an agreement is, the less substantively agreement it must be 
to be found unconscionable (and vice versa), both elements still must be present.  Id.  Put 
another way, no matter how procedurally unconscionable an arbitration agreement might be, if 
that agreement is not also substantively unconscionable, the Court may not decline to enforce it 
on the ground of unconscionability.  

Procedural Unconscionability 

The Court notes that there appears to be a fact dispute concerning procedural 
unconscionability, in that the parties disagree about the circumstances of Saeteurn’s signing the 
arbitration agreement.  The Court is empowered to resolve that dispute in connection with this 
proceeding. Engalla v. Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 972 (court sits 
as the trier of fact in connection with proceedings on a motion to compel arbitration).  Neither 
side’s declaration on this point is very specific or very compelling on its face; one gets the 
impression that no one actually remembers the event crisply.  However, because the Court does 
not find the arbitration agreement to be substantively unconscionable, the Court need not, and 
therefore does not, resolve this dispute.  

Substantive Unconscionability 

Plaintiff says that two aspects of the arbitration agreement render it substantively 
unconscionable.  First, she says that it does not guarantee attorney’s fees to a prevailing 
plaintiff, as is required by the relevant sections of the Labor Code.  Second, she says that it 
provides for inadequate discovery. 

Attorney’s Fees 

With respect to attorney’s fees, the arbitration agreement says: 

Each party shall pay for each party’s attorney’s fees and costs. if any. However, 
the Arbitrator may, in his or her discretion, permit the prevailing party to recover 
fees and costs in accordance with and to the extent permitted by applicable law. 

Arbitration Agreement ¶ 8.  Additionally, paragraph 10 of the agreement says that the “Arbitrator 
shall have the power to award any type of relief that would be available in a court of competent 
jurisdiction.” 

The combined effect of paragraphs 8 and 10 is that the arbitrator clearly is empowered to award 
attorney’s fees as permitted by law, including under the relevant sections of the Labor Code.  It 
is true that the agreement does not require the arbitrator to award fees to a prevailing plaintiff.  
But it certainly does not forbid it.  And to the contrary, paragraph 10 essentially equates the 
relief available in arbitration to the relief available in court – including, if substantively relevant, 
attorney fees.  These provisions thus do nearly the opposite of what plaintiff argues they do. 

Plaintiff’s argument is that in purporting to grant the arbitrator to grant fees where called for by 
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law, the paragraphs also grant the arbitrator to deny fees even where they are called for by law.  
That is a plausible reading of the language, and a textual concern that could possibly lead to 
denial of arbitration.  In the Court’s view, however, that is overreading what was intended.  The 
drafter aimed to avoid using language that might be taken as commanding an award of fees 
even if the arbitrator might think them substantively inappropriate – that is, as depriving the 
arbitrator of discretion to award or not award fees when the substantive law grants that 
discretion.  The language used is not perfect for the purpose, but the Court assumes that if the 
arbitrator finds that fees should be awarded under the relevant law of the Labor Code or 
otherwise, he or she will do so under paragraphs 8 and 10. 

This holding is consistent with the case law.  In Ling v. P.F. Chang’s China Bistro, Inc. (2016) 
245 Cal.App.4th 1242, the court held that statutory rights to attorney fees will be read into an 
arbitration agreement otherwise silent on the issue.  Here, the agreement is not silent but 
actually supports the award of attorney fees if appropriate under the statute.  This case is thus 
critically different from cases where arbitration provisions included provisions purporting to 
affirmatively dictate some result other than attorney fees as provided by statute, such as a one-
way fee provision in the defendant’s favor (e.g., Ajamian v. CantorCO2e, L.P. (2012) 203 
Cal.App.4th 771), or a provision that each side bear its own fees (e.g., Serafin v. Balco 
Properties Ltd., LLC (2015) 235 Cal.App.4th 165; Serpa v. California Surety Investigations, Inc. 
(2013) 215 Cal.App.4th 695; Carbajal v. CWPSC, Inc. (2016) 245 Cal.App.4th 227).  But the 
Serpa court noted that if the agreement “provided for the recovery of attorney fees in an 
appropriate circumstance or in accordance with applicable law”, the agreement might not have 
been unconscionable.  215 Cal.App.4th at 709.  That is what this provision does, as the Court 
reads it. 

Discovery 

With respect to discovery, the arbitration agreement states: 

The parties shall be entitled to engage in reasonable discovery, as may be 
limited by the arbitrator, in the forms of requests for documents, interrogatories, 
requests for admission, physical and/or mental examinations and depositions, in 
order to obtain information to prosecute or defend the claims brought. 

Arbitration Agreement ¶ 7.  Contrary to plaintiff’s characterization, this provision is little different 
from what the parties would enjoy in court litigation.  The arbitrator may limit the scope of 
discovery – but so may this Court, on a suitable showing.  Moreover, while parties are entitled to 
sufficient discovery to allow them to arbitrate their cases, they are not necessarily entitled to 
unfettered discovery, or even the same scope of discovery as in court.  A tighter relevancy 
restriction, for example, may be part and parcel of the greater economy and expedition 
characterizing arbitration, so long as it is not so restricted as to cut off a party’s ability to present 
its claim.  See, e.g., Fitz v. NCR Corp. (2004) 118 Cal.App.4th 702, 715-16; Ontiveros v. DHL 
Express (2008) 164 Cal.App.4th 494, 512.  This case thus contrasts sharply with cases such as 
Fitz, Ontiveros, and Mercuro v. Superior Court (2002) 96 Cal.App.4th 167, 182, where the 
provisions much more sharply restricted the discovery available. 

Evidentiary Issues 

All of BACR’s objections to Saeteurn’s declaration are overruled. She has foundation to testify 

about her own practices with respect to signing documents, and although the Court declines to 
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resolve the dispute concerning procedural unconscionability, the proffered testimony certainly is 

relevant to that issue. 

The objections to Ramirez’s declaration are likewise overruled. Her testimony is relevant to 

procedural unconscionability. Paragraph 2 of her declaration establishes her foundation to 

testify to the circumstances surrounding the execution of the arbitration agreement. 

The case management conference calendared for December 5, 2018 is vacated.  The case will 
be set for a one-year “tickler” (not a court appearance) to confirm that some appropriate 
termination has been filed. 
 
The Court also notes that the Davis declaration does not comply with CRC 3.1110(f) and Local 
Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to review these rules and comply 
with them as to any future filings.  Failure to do so may result in rejection or disregard of 
nonconforming papers. 

 

  

11.  TIME:  9:00   CASE#: MSC18-00810 
CASE NAME: GRAVELYN VS. UNITED PARCEL SERVICE 
HEARING ON MOTION TO STRIKE PORTIONS OF THE COMPLAINT 
FILED BY UNITED PARCEL SERVICE, INC. 
* TENTATIVE RULING: * 
 
Defendant United Parcel Service (UPS) moves to strike portions of the Complaint.  The motion 
is granted with leave to amend. 
 
The Complaint is cursory.  It alleges that defendants, including UPS, committed various 
intentional or negligent torts such as assault, battery, trespass, trespass, and infliction of 
emotional distress.  Obviously those allegations cannot be taken literally as to UPS, which as a 
corporate entity is incapable of doing any of these things except through human agents.  
The Complaint does not expressly allege that the individual defendant (Defroscia) was an 
employee of UPS and acting in the course of his employment, though the Court assumes that 
that is what plaintiff has in mind (and UPS’s reply brief confirms).  No other basis for UPS’s 
liability is asserted. 
 
Civil Code § 3294(b) provides: 
 

An employer shall not be liable for [punitive damages], based upon acts of an 
employee of the employer, unless the employer had advance knowledge of the 
unfitness of the employee and employed him or her with a conscious disregard of 
the rights or safety of others or authorized or ratified the wrongful conduct for 
which the damages are awarded or was personally guilty of oppression, fraud, or 
malice. With respect to a corporate employer, the advance knowledge and 
conscious disregard, authorization, ratification or act of oppression, fraud, or 
malice must be on the part of an officer, director, or managing agent of the 
corporation. 
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Plaintiff here does not allege any facts that would warrant punitive damages against UPS as an 
employer under this statute. 
 
Within 30 days after hearing, plaintiff may (but is not required to) file an amended complaint that 
either (a) deletes UPS from its allegations and prayers concerning punitive damages, or else 
(b) alleges facts that would warrant assessing punitive damages against UPS.  If plaintiff does 
not file such an amended complaint, all such allegations and prayers (as specified in the motion 
to strike) will be deemed to exclude UPS, and plaintiff will have waived any claim against UPS 
for punitive damages. 

The Court notes that plaintiff’s counsel states she was not aware of this motion to strike until 
recently, and she has a conflict with the July 20 hearing date.  If plaintiff wishes to contest this 
tentative, plaintiff’s counsel must give notice to the Court and opposing counsel on July 19; but 
as a scheduling accommodation she may request that the hearing be set for July 27.  The 
hearing will be on July 20 unless otherwise stated in the notice of contest, and the deadline to 
amend will run from the hearing. 

  

12.  TIME:  9:00   CASE#: MSC18-00820 
CASE NAME: GANESH VS. HOROWITZ 
HEARING ON MOTION TO STRIKE PORTION OF THE DEFENDANT'S ANSWER 
FILED BY VILASNI GANESH 
* TENTATIVE RULING: * 
 
Plaintiff’s Motion to Strike Portions of Defendant Daniel Horowitz’s Answer is denied. 
 
At the outset, the Court notes that plaintiff’s counsel did not comply with the requirements of 
Code of Civil Procedure § 435.5(a) to meet and confer.  Counsel was required to do so before 
filing this motion.  His declaration states only that he met and conferred via email.  That is 
facially insufficient.  Further, defendant’s counsel (Mr. Kensok) states that he made repeated 
requests to meet and confer even after the filing, but counsel would not do so.  In reply (not a 
sworn declaration), plaintiff’s counsel essentially verifies Kensok’s assertion, stating that he 
insisted on a meeting at his office (not, for example, by telephone), and insisted that it be 
recorded.  Besides being uncooperative and uncalled for in itself, this could hardly meet the 
requirement of meeting and conferring before the motion was filed.  (And it certainly stands in 
marked contrast to counsel’s unelaborated assertion that “email” was sufficient.) 
 
Ordinarily this failure could be expected to result in at least a continuance of plaintiff’s motion.  
In its discretion, the Court chooses to reach the motion.  But it warns plaintiff’s counsel that he 
should not expect any more mulligans on this score. 

The Court chooses to decide the motion because it is easy.  Defendant’s answer to the 
complaint asserts, as an affirmative defense, that plaintiff’s counsel and plaintiff are conspiring 
to perpetrate a fraud.  Plaintiff seeks to strike those allegations under Civil Code § 1714.10(a), 
providing that “[n]o cause of action against an attorney for a civil conspiracy with his or her client 
arising from any attempt to contest or compromise a claim or dispute, and which is based upon 
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the attorney’s representation of the client, shall be included in a complaint or other pleading” 
without a specific determination in advance that there is a reasonable probability that the party 
asserting the cause of action will prevail in the action. 

An answer is a “pleading”.  But it is not a “cause of action against an attorney”.  That is sufficient 
response to this motion:  The statute, by its plain language, does not apply unless a cause of 
action is being asserted.  None is being asserted here. 

  

13.  TIME:  9:00   CASE#: MSC18-00820 
CASE NAME: GANESH VS. HOROWITZ 
HEARING ON MOTION TO DISMISS AND FOR COSTS, ATTORNEY FEES, SANCTIONS 
FILED BY DANIEL AARON HOROWITZ 
* TENTATIVE RULING: * 
 
Defendant Daniel Horowitz has filed two motions under Code of Civil Procedure § 128.7, 

identically captioned, seeking dismissal of the complaint, as well as other sanctions (principally 

attorney fees).  The motions are denied.  The denials, however, are without prejudice to other, 

better focused and supported, motions if filed in the future. 

Defendant’s motions are a mess in their presentation.  For starters, the first-filed motion is 

overlength and prolix,running some 21 pages.  The first part, captioned as the “motion”, is a 

brief in narrative form, recounting some of the factual assertions of Horowitz’s attached 

declaration.  It is then followed by a brief formally captioned as a memorandum of points and 

authorities.  The other motion, by contrast, is so cursory that it nearly omits to assert any 

grounds. 

Also attached to the first motion is a declaration from defendant himself, captioned as a 

“declaration in support of summary judgment” (sic).  It reads like a trial brief with numbered 

paragraphs, laying out a detailed narrative of defendant’s representation of plaintiff Ganesh in 

her federal fraud criminal case – and pausing occasionally, but only briefly, to address some 

specific factual allegations found in plaintiff’s complaint. 

Finally, there are several inches of supporting documents, apparently filed twice (although the 

Court confesses that it has not compared them in sufficient detail to confirm whether they are or 

are not duplicative).  What they are not, however, is admissibly supported.  There is nothing in 

the declarations of either Horowitz or his attorney Kensok purporting even to identify any of 

these documents, let alone attesting to their authenticity or laying any foundation for them.  

These voluminous documents are simply ignored, as they are not properly before the Court. 

(In fairness, plaintiff’s one-page opposition to this motion, though commendably brief, is even 

more unimpressive as to its substance, if it can be said to have any.) 

Turning to the substance of the motion, defendant’s most direct argument is that the complaint 

(though otherwise labeled) is in substance a complaint for legal malpractice, asserting that 

defendant Horowitz did an insufficient job in representing plaintiff Ganesh in her criminal matter.  
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Defendant points to Bird, Marella, Boxer & Wolpert v. Superior Court (2003) 106 Cal.App.4th 

419, 424, for the rule that “t]he failure to provide competent representation in a ... criminal case 

may be the basis for civil liability under a theory of professional negligence" only if the convicted 

client can establish "actual innocence" and "exoneration by postconviction relief."  Id. at 424, 

quoting Coscia v. McKenna & Cuneo (2001) 25 Cal.4th 1194, 1199-1200.  The citation is an odd 

one, since the court in Bird actually held that this “actual innocence” rule did not apply to most of 

the complaint at hand.  As that result in Bird suggests, however, the issue is a little more 

complicated than defendant’s very cursory discussion seems to assume.  There may be other 

forms of motion by which this line of legal defense could be presented for the Court’s decision.  

Defendant, however, does not come close to demonstrating (either by legal analysis or by 

detailed discussion of the complaint) that the complaint is so manifestly frivolous under the Bird 

rule as to be sanctionable under § 128.7. 

That leaves Horowitz’s narrative declaration, which appears to be the principal asserted basis 

for the motion.  But this is not how § 128.7 motions are either properly presented or properly 

opposed.  Significantly, the motion seeks the dismissal of the complaint in its entirety, not the 

striking of particular offending allegations therein.  Defendant apparently thinks that if he tells his 

side of the story as if he were testifying at trial, he’ll prove that plaintiff’s case is a big lie.  Quite 

possibly it is:  Certainly plaintiff has presented the Court with nothing in opposition seeking to 

support her allegations, even with a rebuttal declaration from plaintiff herself.  But a § 128.7 

motion is not a proper vehicle for trying to win the whole case on its factual merits through a 

swearing contest, even a one-sided one.  (Let alone relitigating the criminal trial, which 

Horowitz’s declaration more or less tries to do.)  Moreover, unlike a trial (or even a summary 

judgment motion), there is more to winning a § 128.7 motion than just proving that one side is 

right and the other is wrong, factually or otherwise.  Just swearing that “my side of the story is 

true” doesn’t even come close. 

The motions are therefore denied. 

  

14.  TIME:  9:00   CASE#: MSC18-00820 
CASE NAME: GANESH VS. HOROWITZ 
HEARING ON MOTION FOR COSTS, ATTORNEY'S FEES, SANCTIONS 
FILED BY DANIEL AARON HOROWITZ 
* TENTATIVE RULING: * 
 
See Line 13. 
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15.  TIME:  9:00   CASE#: MSL14-00648 
CASE NAME: MIDLAND FUNDING VS. SHIN 
HEARING ON MOTION TO SET ASIDE AND VACATE JUDGMENT 
FILED BY MIDLAND FUNDING LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to vacate the judgment and dismiss the case is granted.  The judgment is 
vacated, and the action is dismissed without prejudice.  The Court thanks Midland for its 
appropriate action in this case. 

 

  

16.  TIME:  9:00   CASE#: MSL17-05048 
CASE NAME: MIDLAND VS. WILLIS 
HEARING ON MOTION TO SET ASIDE AND VACATE JUDGMENT 
FILED BY MIDLAND FUNDING LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to vacate the judgment and dismiss the case is granted.  The judgment is 
vacated, and the action is dismissed without prejudice.  The Court thanks Midland for its 
appropriate action in this case. 

 

  

17.  TIME:  9:00   CASE#: MSN16-1949 
CASE NAME: DOE VS. SAINT MARY'S COLLEGE 
SPECIAL SET HEARING ON: MOTIONS SET BY COURT 
* TENTATIVE RULING: * 
 
This matter is continued to July 27, 2018 at 9:00. 
 
The Court is working diligently on its decision in this matter, but has not finalized it to the point of 
being ready to post it as a tentative yet.  Because the matter is complex and the tentative ruling 
is likely to be of some length, the Court intends if possible to try to fax it to the attorneys a little 
earlier than 1:30 next Thursday; but no representations or warranties are made as to whether 
and when that will be possible. 
 
The Court supposes it likely that one or the other side may want to contest the tentative.  It 
draws the attorneys’ attention, however, to the point that if they give notice next Thursday of 
contesting the tentative, they should specify which particular points or issues they think call for 
further consideration – which are not necessarily co-extensive with the issues on which that 
party disagrees with the Court. 

 

 


